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INTRODUCTION 

In 2016, voters amended the Florida constitution to address the “Use of 

Marijuana for Debilitating Medical Conditions.” The text of this new constitutional 

provision was clear about its purpose:  to provide immunity under Florida law for 

authorized medical use of marijuana for certain debilitating conditions. Equally 

clear was that such medical use of marijuana would not be unrestricted. Rather, the 

Amendment provides a framework under which qualifying patients, physicians, 

caregivers, medical marijuana treatment centers, and the marijuana itself, would be 

subject to regulation and oversight. The Amendment also expressly provides that 

the Legislature may enact laws consistent with the Amendment. In June 2017, the 

Legislature did just that when it enacted a broad regulatory scheme implementing 

the Amendment, including regulations for the licensing of medical marijuana 

treatment centers (MMTCs). This regulatory scheme is codified in section 381.986, 

Florida Statutes (2017).1 

At issue in this appeal is the trial court’s grant of temporary injunctive relief 

to Appellee Florigrown, which immediately injected confusion and uncertainty 

into the MMTC registration process under Florida’s Medical Marijuana 

Amendment. Specifically, the trial court “(1) immediately enjoin[ed] the 

                                           
1All citations to Florida Statutes are to the 2017 version, unless otherwise 

indicated. 
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Department of Health from registering or licensing any MMTCs pursuant to the 

unconstitutional legislative scheme set forth in Section 381.986, Florida Statutes, 

(2) requir[ed] the Department . . . to commence registering MMTCs in accordance 

with the plain language of the Medical Marijuana Amendment, and (3) requir[ed] 

the Department to register Florigrown as an MMTC . . . .” App. 501. The 

Department now seeks reversal of the injunction because it is facially invalid and 

substantively flawed.  

STATEMENT OF THE CASE AND FACTS 

 Florida’s Medical Marijuana Amendment  

 On November 8, 2016, Florida’s electorate approved Amendment 2, a 

citizens’ initiative that amended the Florida Constitution to create Article X, 

section 29—“Medical marijuana production, possession and use.” Before the 

Amendment’s passage, the use of low-THC and medical cannabis was addressed 

exclusively in section 381.986, Florida Statutes (2016). The Amendment, 

therefore, expanded the class of persons eligible for medical use of marijuana in 

Florida and directed the Department of Health to issue reasonable regulations for 

the implementation and enforcement of the Amendment. Art. X, § 29(d), Fla. 

Const. These regulations are intended “to ensure the availability and safe use of 

medical marijuana by qualifying patients.” Id. The Amendment went into effect on 

January 3, 2017.  
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 The crux of the Amendment is that it provides immunity under Florida law. 

Specifically, the Amendment provides that “[t]he medical use of marijuana by a 

qualifying patient or caregiver in compliance with this section is not subject to 

criminal or civil liability or sanctions under Florida law.” Art. X, § 29(a)(1), Fla. 

Const. Likewise, actions taken by a registered MMTC that are done “in 

compliance” with the Amendment and the Department’s regulations are not subject 

to criminal or civil liability. Id. § 29(a)(3).  

 In furtherance of this purpose, the Amendment outlines certain duties of the 

Department regarding the registration of MMTCs. Specifically, the Amendment 

provides that the Department shall promulgate “[p]rocedures for the issuance, 

renewal, suspension and revocation of registration [of MMTCs], and standards to 

ensure proper security, record keeping, testing, labeling, inspection, and safety.” 

Art. X, § 29(d)(1)c., Fla. Const. An MMTC is defined in the Amendment as “an 

entity that acquires, cultivates, possesses, processes . . . transfers, sells, distributes, 

dispenses, or administers marijuana . . . and is registered by the Department.” Id. 

§ 29(b)(5). Finally, the Amendment expressly clarifies that “[n]othing in [the 

Amendment] shall limit the legislature from enacting laws consistent with this 

section.” Id. § 29(e).  
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Florigrown Asserts a Constitutional Right to Register as an MMTC 
 
 On January 17, 2017, just two weeks after the effective date of the 

Amendment, the Department received a letter from counsel for Florigrown, which 

purported to “register” Florigrown as an MMTC under the Amendment. App. 184–

86, 536–37. The letter stated that Florigrown would meet the requirements of the 

Department’s MMTC regulations, referring to regulations that had not yet been 

promulgated. App. 183, 538–41. The Department promptly denied Florigrown’s 

premature registration request. App. 189, 192, 544, 546. Florigrown then filed a 

Petition for Evidentiary Hearing with the Department in February 2017, which the 

Department dismissed that same month. App. 192–98, 206–07.  

 During a special session in June 2017, the Legislature enacted Senate Bill 

8A, which set forth a detailed statutory framework for the registration of MMTCs. 

First, the Legislature directed the Department to convert the existing licenses of 

low-THC and medical cannabis dispensing organizations into MMTC licenses. 

§ 381.986(8)(a)1., Fla. Stat. (2017). Notably, to obtain a converted license, a 

dispensing organization would still have to satisfy all criteria set forth in the 

statute. Id. Next, the Legislature provided for ten additional MMTC licenses for 

applicants that meet certain criteria. Id. § 381.986(8)(a)2.–3. Additionally, the 

Legislature mandated that “[a] licensed medical marijuana treatment center shall 

cultivate, process, transport, and dispense marijuana for medical use.” Id. 
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§ 381.986(8)(e). The Department is required to adopt rules to establish a procedure 

for issuing MMTC licenses under section 381.986. Id. § 381.986(8)(b).  

Florigrown filed suit in December 2017, challenging the constitutionality of 

the above-cited provisions of section 381.986.2 Florigrown is seeking a declaratory 

judgment that the provisions are inconsistent with the language of the Amendment, 

are unconstitutional special laws, and that Florigrown is entitled to “immediate 

registration” as an MMTC pursuant to the terms of the Amendment. App. 153–54. 

Florigrown is also seeking a permanent injunction, enjoining the Department from 

implementing section 381.986 and mandating the Department to “register” 

Florigrown as an MMTC. App. 154.  

Florigrown Requests a Temporary Injunction 
 
 Florigrown sought temporary injunctive relief on the grounds that it 

allegedly has a constitutional right under the Amendment to be registered as an 

MMTC and that the Department’s ongoing efforts to license MMTCs pursuant to 

section 381.986 will allegedly cause Florigrown irreparable harm. App. 248–77. 

                                           
2 Florigrown initially filed a 148-page, 18-count complaint, which it later 

amended after the trial court determined it was “not a short and plain statement of 
the ultimate facts . . . in violation of Rule 1.110, Florida Rules of Civil Procedure.” 
App. 5–152, 451–52. In its amended complaint, Florigrown sought declaratory, 
injunctive, and mandamus relief. App. 153–54. The trial court granted the 
Department’s motion to dismiss the claim for mandamus relief. App. 511–12.  
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 At an evidentiary hearing on Florigrown’s request for a temporary 

injunction, Adam Elend, Florigrown’s president and CEO, testified that Florigrown 

was established in 2016 prior to the passage of the Amendment. App. 532–33; 

1206. It currently has no employees or source of revenue. App. 1206–08. 

According to Mr. Elend, Florigrown is qualified to operate as an MMTC based on 

his assessment of the requirements in the Amendment and former standards used to 

license low-THC and medical cannabis dispensing organizations under the 

previous version of section 381.986. App. 538–42. Mr. Elend, who is not a lawyer, 

also opined about the constitutionality of the statute and why he believes it is 

inconsistent with the Amendment. App. 550–54. Mr. Elend offered no testimony, 

however, about how Florigrown is irreparably harmed by the Department’s 

implementation of section 381.986. Instead, Mr. Elend testified that it may be 

difficult for Florigrown to receive a license under section 381.986, but that it is 

“certainly possible” that Florigrown could do so. App. 1231–32. 

 Florigrown also submitted deposition testimony of Kayvan Khalatbari, a 

medical marijuana consultant from Colorado, in support of its request for a 

temporary injunction. App. 1261–64. Mr. Khalatbari described himself as a “huge 

advocate against vertical integration” and an opponent of “limited-license 

structures” based on his experience in Colorado. App. 1283–87. Mr. Khalatbari 

offered generalized opinions about his concerns with those structures, but he 
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provided no specifics as to how Florida’s implementation of section 381.986 

would irreparably harm Florigrown or why the implementation should be halted to 

serve the public interest.   

 The Department called Courtney Coppola, the then-Deputy Director of the 

Office of Medical Marijuana Use. App. 636. Ms. Coppola described the 

Department’s ongoing rulemaking to implement the Amendment and section 

381.986. App. 642–46. At the time of the evidentiary hearing in July 2018, there 

were 13 licensed MMTCs and the Department was engaged in rulemaking for 

additional MMTCs.3 App. 595, 644–45. Ms. Coppola testified that Florigrown will 

be given a fair opportunity to compete for an MMTC license under the procedure 

outlined in the Department’s promulgated rules. App. 645–46. 

The Trial Court’s Ruling on the Motion for a Temporary Injunction 

 The trial court initially denied Florigrown’s request for a temporary 

injunction without prejudice after finding that it had not established irreparable 

harm or that an injunction would serve the public interest. App. 475–82. However, 

the trial court determined that Florigrown had a substantial likelihood of success 

on the merits and no adequate remedy at law. App. 481 

                                           
3 The Department is authorized to license four additional MMTCs “[w]ithin 

6 months after the registration of 100,000 active qualified patients in the medical 
marijuana use registry.” § 381.986(8)(a)4., Fla. Stat. The medical marijuana use 
registry hit the 100,000 mark in July 2018. App. 645. 
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As to the substantial likelihood of success on the merits, the trial court 

determined that certain provisions in section 381.986(8) are “inconsistent” with the 

Amendment because they “(a) modif[y] the definition of MMTC from the plain 

text of the Amendment, (b) limit[] the number of licenses available by placing caps 

on the number of MMTCs to be ultimately licensed, and (c) require[] the 

mandatory issuance of ‘licenses’ to a closed class of private entities that were 

unsuccessful applicants for a ‘Dispensing Organization’ license.” App. 478–80. As 

to whether Florigrown has an adequate remedy at law, the trial found “there is no 

adequate remedy at law for the harm Florigrown will suffer if it continues to be 

denied the opportunity to obtain MMTC registration.” App. 481. 

The trial court was clear that it was denying the motion, though, because 

Florigrown would have the opportunity in the future to compete for an MMTC 

license and thus it would not suffer irreparable harm. Id. The trial court also 

explicitly determined that issuing a temporary injunction “would substantially alter 

the status quo by halting the Department’s existing process and procedures for the 

issuance of MMTC licenses as well as the rulemaking currently underway to 

initiate the application process.” Id. Thus, the trial court set a “case management 

conference” for two months later to reconsider its findings of “no irreparable 

harm” and the public interest. Id.  
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Thereafter, Florigrown renewed its motion for a temporary injunction, 

arguing that it should be granted its requested relief because “the Department has 

continued to neglect and ignore the constitutional duties imposed on it by [the 

Amendment.” App. 483–86. The trial court held a “case management conference” 

on Florigrown’s renewed motion. App. 1348. At the hearing, counsel for 

Florigrown reiterated all prior arguments as to why temporary injunctive relief is 

warranted in this case. App. 1348–58. Notably, however, Florigrown did not 

present any evidence to meet its burden to establish irreparable harm, which the 

trial court had previously determined did not exist.  

 On October 5, 2018, the trial court granted Florigrown’s motion and entered 

the following temporary injunction: 

(1) immediately enjoining the Department of Health from registering 
or licensing any MMTCs pursuant to the unconstitutional legislative 
scheme set forth in Section 381.986, Florida Statutes, (2) requiring the 
Department by 5:00 PM Friday, October 19, 2018 to commence 
registering MMTCs in accordance with the plain language of the 
Medical Marijuana Amendment, and (3) requiring the Department to 
register Florigrown as an MMTC by 5:00 PM Friday, October 19, 
2018, unless the Department can clearly demonstrate to this court that 
such registration would result in unsafe use of medical marijuana by 
qualifying patients.  
 

App. 497–502 (emphasis in original). In support, the trial court cited its earlier 

determination that Florigrown has a substantial likelihood of success on the merits 

and that it has no adequate remedy at law. App. 498. As to the issue of public 

interest, the trial court found that “[t]he public interest was clearly stated with the 
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passage of the Constitution’s Medical Marijuana Amendment by over 70% of 

Florida voters.” App. 499. Any findings regarding irreparable harm are entirely 

absent from the trial court’s order. Additionally, the Order was silent as to 

Florigrown’s obligation to post an injunction bond.  

The Trial Court’s Lifting of the Automatic Stay and Preliminary Proceedings in 
This Court 

 The Department appealed and invoked an automatic stay of the Temporary 

Injunction Order under Florida Rule of Appellate Procedure 9.310(b)(2). App. 503. 

Over the Department’s objections, the circuit court granted Florigrown’s 

subsequent request to lift the automatic stay. App. 513–14. On December 18, 2018, 

this Court quashed the trial court’s order, reinstated the automatic stay pending the 

outcome of the appeal, and on its own motion expedited this appeal. App. 515–16. 

SUMMARY OF THE ARGUMENT 

This Court should reverse the Temporary Injunction Order because it is 

facially and substantively flawed.  

First, the Order fails to make any factual findings in support of its 

determination that Florigrown will suffer irreparable harm and lacks an adequate 

legal remedy. Additionally, the Order fails to require a bond. The absence of these 

factual findings and the failure to set a bond are facial defects requiring reversal. 

Second, the trial court erred as a matter of law when it determined that 

Florigrown had a substantial likelihood of success on the merits. The statutory 
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requirement that MMTCs be “vertically integrated” and thus engage in cultivating, 

processing, transporting, and dispensing marijuana in no way conflicts with the 

Amendment. The Legislature may enact any law consistent with the Amendment, 

and there is no language in the Amendment requiring the “horizontal” system 

Florigrown proposes. For similar reasons, the statutory limit on the number of 

MMTC licenses does not conflict with the Amendment. Neither Florigrown nor the 

trial court have identified any language in the Amendment requiring an unlimited 

number of MMTCs.  

As for Florigrown’s claim that the licensing provisions constitute an invalid 

special law, that too fails as a matter of law. The challenged provisions constitute a 

general law because they operate uniformly throughout the state and are related to 

an important State function, namely enacting the regulatory framework expressly 

contemplated by the Amendment to ensure safe medical use of marijuana by 

qualified patients. Even if the provisions were read to create a class, that class is 

open because additional entities may apply for MMTC licenses. 

The Order is also substantively defective because Florigrown cannot 

demonstrate irreparable harm, lack of an adequate remedy, or that the public 

interest supports the injunction. Below, Florigrown never identified the nature or 

extent of any harm related to the challenged provisions. As for a legal remedy, 

Florigrown is seeking declaratory relief, and in the absence of irreparable harm, 
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injunctive relief is inappropriate. Additionally, Florigrown failed to pursue earlier 

judicial review of administrative action. And the public interest strongly weighs 

against the injunctive relief granted in the Order, which has injected confusion and 

uncertainty into the licensing of MMTCs under the Amendment. 

Lastly, the Order grants injunctive relief that is contrary to the plain 

language of the Amendment. Specifically, it orders the Department to register 

Florigrown and other entities without any procedures or standards in place to 

ensure those entities are qualified to engage in the cultivation, processing, 

transporting, and dispensing of marijuana for medical use. 

This Court should reverse the Order in its entirety. 

STANDARD OF REVIEW 

This Court ordinarily reviews temporary-injunction orders for an abuse of 

discretion. Sancho v. Smith, 830 So. 2d 856, 861 (Fla. 1st DCA 2002). Any legal 

conclusions, however, are subject to de novo review. Id. Because the trial court’s 

incorrect legal conclusions here are dispositive, this Court’s review is de novo. 

ARGUMENT 

“A preliminary injunction is an extraordinary remedy which should be 

granted sparingly.” City of Jacksonville v. Naegele Outdoor Advertising Co., 634 

So. 2d 750, 752 (Fla. 1st DCA 1994). Before enjoining anything (such as a duly-

enacted law) or compelling a state agency to act (such as ordering the registration 
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of an entity to acquire, cultivate, and dispense marijuana without sufficient process 

or standards in place outside of the duly-enacted law in question), a trial court must 

determine that (i) the movant is substantially likely to succeed on the merits, (ii) 

irreparable harm absent injunction is likely, (iii) an adequate remedy at law is 

unavailable, and (iv) the balance of the public interest favors the injunction. Id.; 

see also St. Johns Inv. Mgmt. Co. v. Albaneze, 22 So. 3d 728, 731 (Fla. 1st DCA 

2009) (party seeking a temporary injunction bears the burden of providing 

substantial, competent evidence on each element). Here, this Court should reverse 

the trial court’s Order because it is facially and substantively deficient on almost 

every possible ground. 

I. THE ORDER IS FACIALLY INVALID BECAUSE IT FAILS TO MAKE ANY 

FACTUAL FINDINGS TO SUPPORT TWO OF THE NECESSARY INJUNCTION 

CRITERIA AND FAILS TO REQUIRE A BOND. 

“Because the entering of a temporary injunction is an extraordinary remedy, 

strict compliance with the provisions of rule 1.610 is required.” Yardley v. Albu, 

826 So. 2d 467, 470 (Fla. 5th DCA 2002). But the Order in this case is facially 

defective because it fails to articulate sufficient factual findings for at least two of 

the temporary-injunction criteria and fails to require a bond.  

A temporary injunction must be supported by specific factual findings. 

“Clear, definite, and unequivocally sufficient factual findings must support each of 

the four conclusions necessary to justify entry of a preliminary injunction.” City of 
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Jacksonville, 634 So. 2d at 754. When a temporary injunction order does not set 

forth factual findings supporting each of the four criteria, the Court must reverse. 

Milin v. Nw. Fla. Land, L.C., 870 So. 2d 135, 137 (Fla. 1st DCA 2003). Here, the 

trial court made no real findings on two of the criteria—irreparable harm and lack 

of an adequate legal remedy. 

Far from offering specific findings, the trial court merely stated that “the 

court now finds irreparable harm if this temporary injunction is not issued,” App. 

499, without detailing the nature or extent of the purported harm. Additionally, the 

trial court offered no factual findings to support its determination of the lack of an 

adequate remedy at law and merely stated that it had already determined that 

Florigrown satisfied that element in its earlier August 2018 order. App. 498. But 

that earlier order is equally devoid of any factual findings detailing why 

Florigrown lacks an adequate legal remedy. Instead, it merely stated “there is no 

adequate remedy at law for the harm Florigrown will suffer if it continues to be 

denied the opportunity to obtain MMTC registration.” App. 481.  

It is well-settled that the necessary findings in an injunction order “must do 

more than parrot each tine of the four-prong test.” Hadi v. Liberty Behavioral 

Health Corp., 927 So. 2d 34, 38 (Fla. 1st DCA 2006) (quoting Santos v. Tampa 

Med. Supply, 857 So. 2d 315, 316 (Fla. 2d DCA 2003)). The order “must contain 

more than conclusory legal aphorisms. . . . Facts must be found.” City of 
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Jacksonville, 634 So. 2d at 753–54 (emphasis added). Here, none was. This lack of 

fact-finding on its face invalidates the Order and requires reversal. 

 Additionally, the Order is not conditioned on a bond,4 despite Rule 1.610’s 

unequivocal requirement that, absent exceptions inapplicable here, “[n]o temporary 

injunction shall be entered unless a bond is given.” Fla. R. Civ. P. 1.610(b); see 

also Pinder v. Pinder, 817 So. 2d 1104, 1105 (Fla. 2d DCA 2002) (“Under the 

compulsory language of the rule, the trial court has no discretion to dispense with 

the requirement of a bond.”). 

* * * 

Because of these facial defects, the Order cannot stand. This Court can 

therefore reverse without even turning to the merits of Appellees’ claims. But if the 

Court reverses on facial defects alone, the trial court might repeat its other legal 

errors. In that instance, a second appeal would be necessary, judicial resources 

                                           
4 Two months after the entry of the Order and six weeks after the filing of 

the notice of appeal, Florigrown requested that the trial court modify or “correct” 
the Order by including the requirement that Florigrown post a bond. See Docket, 
Florigrown, LLC v. Florida Department of Health, Case No. 2017 CA 2549 (Fla. 
2d Cir. Ct.) (reflecting Appellees Motion to Correct or Supplement Order Granting 
Motion for Temporary Injunction to Address Issue of Bond was filed on December 
6, 2018). The Department opposed this request because the trial court is without 
jurisdiction to modify the Order while it is on appeal to this Court, and the 
Department wanted to avoid any potential delay in the progress of this appeal that 
might result from a request to relinquish jurisdiction for the trial court to modify 
the Order.   
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would be expended unnecessarily, and confusion and uncertainty would continue 

longer. Accordingly, this Court should also address the trial court’s substantive 

legal errors and reverse. 

II. FLORIGROWN DOES NOT HAVE A SUBSTANTIAL LIKELIHOOD OF 

SUCCESS ON THE MERITS. 

Contrary to the trial court’s conclusory statement in its initial order on 

Florigrown’s injunction request, the Amendment does not establish any “right to 

medical marijuana.” App. 476. Rather, by its plain terms, the Amendment’s legal 

effect is to provide an immunity from “criminal or civil liability or sanctions under 

Florida law,” for qualifying patients, caregivers, physicians, and MMTCs. Art. X, 

§ 29(a)(1)–(3), Fla. Const. For MMTCs in particular, to be entitled to this 

immunity, any “actions and conduct” must be “in compliance” with the 

Amendment and Department regulations. Id. § 29(a)(3), Fla. Const.; see also id. 

§ 29(b)(6), (d). And of course, the Amendment confirms the Legislature’s 

entitlement to enact laws governing medical use of marijuana. See id. § 29(e) 

(“Nothing in this section shall limit the legislature from enacting laws consistent 

with this section.”). 

The Amendment therefore sets forth a framework under which every aspect 

of medical use of marijuana in Florida—the patients, their caregivers and 

physicians, the medical marijuana treatment centers (MMTCs), and the marijuana 

itself—is subject to some form of regulation and oversight by the State. In 
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accordance with this clear framework, the Legislature enacted the provisions 

challenged here.  

In assessing Florigrown’s request for injunctive relief, the trial court 

determined it had established a substantial likelihood of success on the merits of 

three constitutional claims. First, the trial court held that section 381.986(8), 

Florida Statutes, improperly deviated from the definition of MMTC in the 

Amendment. Injunction App. 478. Second, the trial court determined that section 

381.986(8), which places limits on the number of MMTCs permitted throughout 

the State, was in contradiction to the language of the Amendment. Id. And finally, 

the trial court ruled that provisions of section 381.986 constituted an invalid special 

law because it granted special rights, benefits, and advantages to a “closed class” 

of entities. App. 479–80.  

As detailed below, these conclusions were incorrect as a matter of law.5 “A 

substantial likelihood of success on the merits is shown if good reasons for 

anticipating that result are demonstrated. It is not enough that a merely colorable 

claim is advanced.” City of Jacksonville, 634 So. 2d at 753. Rather, “a trial court 

must be certain that the petition or other pleadings demonstrate a prima facie, clear 

                                           
5 The interpretation of a provision of the Florida Constitution is a question of 

law subject to de novo review. Lewis v. Leon Cty., 73 So. 3d 151, 153 (Fla. 2011).  
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legal right to the relief requested.” Silver Rose Entm’t, Inc. v. Clay Cty., 646 So. 2d 

246, 248 (Fla. 1st DCA 1994).  

In conjunction with its erroneous legal analysis, the trial court also failed to 

subject Florigrown’s challenges to the rigorous scrutiny required for facial 

challenges. To successfully strike the laws at issue here for being facially 

unconstitutional, Florigrown must show “that no set of circumstances exists under 

which the statute would be valid.” Fla. Dep’t of Revenue v. City of Gainesville, 

918 So. 2d 250, 256 (Fla. 2005) (emphasis added). Also adding to Florigrown’s 

heavy burden is the presumption of constitutionality afforded all statutes. See 

Jackson v. State, 191 So. 3d 423, 426 (Fla. 2016) (“Statutes are presumed 

constitutional, and the challenging party has the burden to establish the statute’s 

invalidity beyond a reasonable doubt.”).  

Because Florigrown has not met its burden in establishing a substantial 

likelihood of success on the merits of its claims, the Order should be reversed. 

A. The Statutory Requirement for Vertical Integration of MMTCs Does 
Not Violate the Amendment. 

First, Florigrown asserts section 381.986(8)(e), Florida Statutes, violates the 

plain language of the Amendment by requiring MMTCs to be “stacked” or 

“vertically integrated” by engaging in all necessary activities within the medical 

marijuana supply chain. App. 168–69. The statute requires a licensed MMTC to 

“cultivate, process, transport, and dispense marijuana for medical use.” 
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§ 381.986(8)(e), Fla. Stat. The trial court determined Florigrown had a substantial 

likelihood of success on the merits of its claim that the Amendment requires an 

“unstacked” or “horizontal” integration system in which MMTCs can engage in 

one or more activities in the supply chain, rather than all. App. 478.  

Specifically, the trial court agreed with Florigrown’s argument that because 

the Amendment uses the word “or” in its definition of MMTCs, the statutory 

requirement for vertical integration in section 381.986(8)(e) “materially alters, 

restricts, and contradicts the definition of a[n] MMTC in the Amendment.” App. 

478. A review of the Amendment refutes the trial court’s conclusion.  

The Amendment defines an MMTC as an entity “that acquires, cultivates, 

possesses, processes (including development of related products such as food, 

tinctures, aerosols, oils, or ointments), transfers, transports, sells, distributes, 

dispenses, or administers marijuana, products containing marijuana, related 

supplies, or educational materials to qualifying patients or their caregivers and is 

registered by the Department.” Art. X, § 29(b)(5), Fla. Const. This definition, 

however, in no way speaks to how the supply chain of medical marijuana must be 

structured. It lists the universe of activities and conduct that an MMTC may 

engage in for purposes of the Amendment, but it is a definition, not a mandate 

requiring a horizontally-integrated supply system.  
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By contrast, the statute Florigrown challenges does not constitute a statutory 

definition that contradicts the constitutional definition of MMTC. Rather, section 

381.986(8)(e) sets a minimum of necessary activities an MMTC must engage in—

“cultivate, process, transport, and dispense marijuana for medical use”—in order to 

be approved to provide marijuana for medical use under the Amendment.  

Moreover, as noted above, the Amendment makes clear in other provisions 

that the State has a role in regulating MMTCs. Supra at 2–3, 16. Certainly that role 

includes determining as a policy matter which supply-chain structure best ensures 

not only the “availability and safe use” of marijuana by qualifying patients, Art. X, 

§ 29(d), Fla. Const., but also “proper security, record keeping, testing, labeling, 

inspection, and safety,” id. § 29(d)(1)c. 

Because nothing in the Amendment prohibits the vertical integration model 

established by the Legislature in section 381.986(8), Florigrown does not have a 

substantial likelihood of success on this claim. 

B. The Statutory Cap on the Amount of MMTC Licenses Does Not Violate 
the Amendment. 

Florigrown also challenges the limit on MMTC licenses set forth in section 

381.986, Florida Statutes, on the grounds that “nothing in the Amendment 

authorizes the [State Defendants] to promulgate laws and rules that impose an 

artificial cap” on the number of MMTCs, and the Legislature “lacks authority” to 

implement the cap because it “restricts the citizenry’s access to medical 
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marijuana.” App. 265, 266. The trial court, in its view, agreed with Florigrown and 

determined that, because the Amendment does not expressly limit or cap the 

number of MMTCs allowed, the statutory cap “directly contradicts the 

Amendment” and undermines the Amendment’s “clear intent” to “prevent arbitrary 

restrictions” on the amount of MMTCs. App. 478.  

But of course, neither Florigrown nor the trial court identified any language 

in the Amendment that would prohibit the Legislature from establishing the 

reasonable limits on MMTCs set forth in section 381.986, Florida Statutes. As 

noted above, the Amendment expressly states that the Legislature may, without 

limitation, “enact[] laws consistent with this section.” Art. X, § 29(e), Fla. Const. It 

is entirely insufficient for Florigrown to claim that the cap violates the Amendment 

without identifying any specific language requiring unlimited MMTCs. And the 

trial court’s statement that the cap violates the “clear intent” of the Amendment is 

equally unmoored from any language of the Amendment. 

Moreover, the cap on the number of licenses is not static. As more qualified 

patients are registered for medical use of marijuana and certain numerical 

thresholds are met, the Department is required to issue additional licenses. See 

§ 381.986(8)(a)(4), Fla. Stat. (“Within 6 months after the registration of 100,000 

active qualified patients in the medical marijuana use registry, the department shall 

license four additional medical marijuana treatment centers that meet the 
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requirements of this section. Thereafter, the department shall license four medical 

marijuana treatment centers within 6 months after the registration of each 

additional 100,000 active qualified patients in the medical marijuana use registry 

that meet the requirements of this section.”).6 Presently, 14 entities hold MMTC 

licenses, and there exist 81 approved dispensing locations throughout the State. See 

Fla. Dep’t of Health, Office of Medical Marijuana Use, Weekly Update at 2 (Dec. 

14, 2018).7   

In sum, Florigrown has in no way satisfied its burden of demonstrating a 

substantial likelihood of success on the merits of its challenge to the statutory cap.  

C. The Challenged Provisions Do Not Constitute an Invalid Special Law. 

Finally, Florigrown challenges the MMTC licensing provisions in section 

381.986(8)(a), under article III, section 11(a)(12) of the Florida Constitution, 

which prohibits special laws pertaining to “private incorporation or [a] grant of 

privilege to a private corporation.” Art. III, § 3(12), Fla. Const. To establish that a 

statute violates this constitutional provision, a plaintiff must demonstrate that the 

                                           
6 The medical marijuana use registry hit the 100,000 mark in July 2018, 

App. 645, and presently stands at 162,188 registered qualified patients, see Fla. 
Dep’t of Health, Office of Medical Marijuana Use, Weekly Update at 1 (Dec. 14, 
2018), available at http://www.floridahealth.gov/programs-and-services/office-of-
medical-marijuana-use/ommu-updates/_documents/181214-bi-weekly-update.pdf . 

7 Available at http://www.floridahealth.gov/programs-and-services/office-of-
medical-marijuana-use/ommu-updates/_documents/181214-bi-weekly-update.pdf . 
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statute constitutes a special law that provides a benefit to a private corporation that 

others do not or cannot receive. Venice HMA, LLC v. Sarasota Cty., 228 So. 3d 76, 

82 (Fla. 2017). 

“[A] special law is one relating to, or designed to operate upon, particular 

persons or things, or one that purports to operate upon classified persons or things 

when classification is not permissible or the classification adopted is illegal.” Fla. 

Dep’t of Bus. & Prof’l Regulation v. Gulfstream Park Racing Ass’n, Inc., 967 So. 

2d 802, 807 (Fla. 2007) (quoting State ex rel. Landis v. Harris, 163 So. 237, 240 

(Fla. 1934)). By contrast, a general law operates “universally throughout the state, 

or uniformly upon subjects as they may exist throughout the state, or uniformly 

within permissible classifications by population of counties or otherwise, or is a 

law relating to a state function or instrumentality.” Id.  

Further, a valid general law may relate to “subjects, persons, or things as a 

class . . . if the classification is based upon proper differences which are inherent in 

or peculiar to the class.” Schrader v. Fla. Keys Aqueduct Auth., 840 So. 2d 1050, 

1055 (Fla. 2003) (citing Dep’t of Legal Affairs v. Sanford–Orlando Kennel Club, 

Inc., 434 So. 2d 879, 881 (Fla. 1983)). “Whether a law is special or general 

depends in part on whether the class it creates is open. If it is possible in the future 

for others to meet the criteria set forth in the statute, then it is a general law and not 
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a special law.” Ocala Breeders’ Sales Co., Inc. v. Fla. Gaming Centers, Inc., 731 

So. 2d 21, 25 (Fla. 1st DCA 1999). 

Here, Florigrown challenges the MMTC licensing provisions in section 

381.986, Florida Statutes, as “special laws that impermissibly grant special 

advantages, benefits, and privileges that apply only to particular persons and/or 

private corporations and interests.” App. 165. These challenged provisions provide 

in pertinent part: 

1.   As soon as practicable, but not later than July 3, 2017, the 
department shall license as a medical marijuana treatment center any 
entity that holds an active, unrestricted license to cultivate, process, 
transport, and dispense low-THC cannabis, medical cannabis, and 
cannabis delivery devices, under former s. 381.986, Florida Statutes 
2016, before July 1, 2017, and which meets the requirements of this 
section. . . .  
 
2.   The department shall license as medical marijuana treatment 
centers 10 applicants that meet the requirements of this section, under 
the following parameters: 
 
 a. As soon as practicable, but no later than August 1, 2017, 
the department shall license any applicant whose application was 
reviewed, evaluated, and scored by the department and which was 
denied a dispensing organization license by the department under 
former s. 381.986, Florida Statutes 2014; which had one or more 
administrative or judicial challenges pending as of January 1, 2017, or 
had a final ranking within one point of the highest final ranking in its 
region under former s. 381.986, Florida Statutes 2014; which meets 
the requirements of this section; and which provides documentation to 
the department that it has the existing infrastructure and technical and 
technological ability to begin cultivating marijuana within 30 days 
after registration as a medical marijuana treatment center. 
 

 . . .  
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3. For up to two of the licenses issued under subparagraph 2., the 
department shall give preference to applicants that demonstrate in 
their applications that they own one or more facilities that are, or 
were, used for the canning, concentrating, or otherwise processing of 
citrus fruit or citrus molasses and will use or convert the facility or 
facilities for the processing of marijuana. 
 
4.  Within 6 months after the registration of 100,000 active 
qualified patients in the medical marijuana use registry, the 
department shall license four additional medical marijuana treatment 
centers that meet the requirements of this section. Thereafter, the 
department shall license four medical marijuana treatment centers 
within 6 months after the registration of each additional 100,000 
active qualified patients in the medical marijuana use registry that 
meet the requirements of this section. 

§ 381.986(8)(a), Fla. Stat.  

 First, these provisions do not constitute a special law. Instead, they operate 

uniformly throughout the State and relate to the State’s function under the plain 

language of the Amendment to ensure not only the “availability and safe use” of 

marijuana by qualifying patients, Art. X, § 29(d), Fla. Const., but also “proper 

security, record keeping, testing, labeling, inspection, and safety,” id. § 29(d)(1)c. 

Specifically, these challenged provisions are reasonably related to promoting those 

interests under the Amendment in that they conceivably allow for a smooth and 

efficient transition from the use of then-existing low-THC and medical cannabis 

dispensing organizations to MMTCs. Further, these provisions are reasonably 

related to ensuring safe and accessible medical marijuana because it is conceivable 

that entities that have already undergone preparations for review and consideration 
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as dispensing organizations would be well-positioned to satisfy the necessary 

MMTC licensing criteria and be able to commence cultivating, processing, 

transporting, and dispensing marijuana for medical use sooner than other entities.  

Because the challenged provisions are reasonably related to an important 

State function under the Amendment, the law constitutes a valid general law rather 

than a special law. Cf. Schrader, 840 So. 2d at 1056 (“In sum, if a law utilizes a 

classification that is geographical in its terms but the purpose of the statute is one 

of statewide importance and impact, and the classification is reasonably related to 

the law’s purpose, it is a valid general law.”). 

 Second, to the extent the challenged provisions can be read to establish a 

class, that class remains open. Although section 381.986 sets forth specific 

requirements for who may initially apply to receive an MMTC license, the statute 

expressly requires that four new licenses be issued “[w]ithin 6 months after the 

registration of 100,000 active qualified patients in the medical marijuana use 

registry,” and four more again “within 6 months after the registration of each 

additional 100,000 active qualified patients in the medical marijuana use registry.” 

§ 381.986(8)(a)4., Fla. Stat. Therefore, any “class” of MMTC licensees created by 

the statute is not closed, and the challenged provisions do not operate to provide a 

benefit to a private corporation that others do not or cannot receive. 
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 Because the challenged provisions do not constitute an invalid special law, 

Florigrown does not have a substantial likelihood of success on this claim. 

III. FLORIGROWN CANNOT SATISFY THE REMAINING THREE CRITERIA TO 

SUPPORT THE INJUNCTION. 

Even if the Order were not facially defective (it is), and even if the trial 

court’s conclusions regarding the merits of the constitutional issue were correct 

(they were not), the entry of temporary injunctive relief would have still been 

improper for at least three reasons: Florigrown cannot demonstrate irreparable 

harm, Florigrown cannot demonstrate lack of an adequate legal remedy, and 

Florigrown cannot demonstrate that the balance of the public interest favors the 

injunction.  

A. Florigrown Cannot Demonstrate Irreparable Harm. 

 As detailed above, the trial court made no factual findings identifying any 

harm to Florigrown, let alone irreparable harm. Doing so would have been 

virtually impossible because Florigrown never articulated the exact nature of any 

purported harm. Its original injunction motion, along with the subsequent motion 

to renew that original motion, is devoid of any specific allegation of actual or 

threatened irreparable harm sufficient to support the trial court’s granting of 

injunctive relief.  

Although Florigrown argued below that immediate relief was “necessary to 

prevent the unlawful deprivation of Florigrown and the Florida citizenry of their 
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right to the medical marijuana program” set forth in the Amendment, App. 271, a 

claim of irreparable harm based on an alleged deprivation of a right must still 

articulate the nature and extent of the purported harm. Because an injunction is an 

extraordinary remedy, conclusory allegations such as Florigrown’s are insufficient. 

See Charlotte Cty. v. Grant Medical Transp., Inc., 68 So. 3d 920, 922 (Fla. 2d 

DCA 2011) (“Grant presented no evidence of irreparable harm. At the hearing on 

its motion, Grant advanced the same conclusory allegations through its attorney. 

This is not enough.”). 

Further, it is well-settled that the irreparable injury necessary to support the 

issuance of an injunction “will never be found where the injury complained of is 

‘doubtful, eventual or contingent.’” State, Dep’t of Health v. Bayfront HMA Med. 

Ctr., LLC, 236 So. 3d 466, 475 (Fla. 1st DCA 2018) (quoting Jacksonville Elec. 

Auth. v. Beemik Builders & Constructors, Inc., 487 So. 2d 372, 373 (Fla. 1st DCA 

1986)). This is so because a plaintiff seeking injunctive relief must “clearly 

demonstrate” irreparable injury. Jacksonville Elec. Auth., 487 So. 2d at 373. Mere 

speculation over potential detrimental effects that may be visited upon the plaintiff 

is insufficient to establish harm that is irreparable and cannot justify the granting of 

injunctive relief. Id. To the extent Florigrown relied below on speculation and 

conjecture about harm suffered by the citizens of Florida, App. 273–75, these 

conclusory allegations were likewise insufficient.   
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Florigrown also argued below that an injunction was necessary because it 

would be at a “significant disadvantage” to those who received a license in that it 

would not be able to operate lawfully as an MMTC until this case reached its 

conclusion and that, upon final judgment, Florigrown would not be able to recover 

damages from the State defendants. App. 273. As this Court recently noted, 

“money damages and loss of business to a competitor generally will not suffice to 

demonstrate irreparable injury.” Bayfront, 236 So. 3d at 475. Further, the fact that 

damages may not be available or a money judgement will be uncollectable against 

State entities is not sufficient to establish irreparable harm. State, Agency for 

Health Care Admin. v. Cont’l Car Servs., Inc., 650 So. 2d 173, 175 (Fla. 2d DCA 

1995) (rejecting argument that transportation operators faced irreparable harm 

because they “ may not be able to recover damages from the state for the monetary 

and other injury they would suffer if the Agency and TCSI had illegally executed a 

contract”); see also Stand Up for Animals, Inc. v. Monroe Cty., 69 So. 3d 1011, 

1013 (Fla. 3d DCA 2011) (explaining that irreparable harm is not established, even 

in circumstances where a money judgment might be uncollectable). 

Because Florigrown failed below to articulate or demonstrate any harm of an 

irreparable nature, the Order should be reversed. 
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B. Florigrown Cannot Demonstrate That an Adequate Legal Remedy Is 
Unavailable. 

 “Injunctive remedies do not ordinarily lie where there is an adequate 

remedy at law available to the complaining party.” Meritplan Ins. Co. v. Perez, 963 

So. 2d 771, 776 (Fla. 3d DCA 2007). Here, as with Florigrown’s failure to 

articulate or demonstrate any irreparable harm, Florigrown has also failed to 

demonstrate that they lack an adequate remedy at law.  

Notably, in its First Amended Complaint, Florigrown described the nature of 

its action as, in part, “seek[ing] a declaratory judgment that Plaintiff is entitled to 

immediate registration as an MMTC, that Defendants have violated their duties 

pursuant to [the Amendment] and that those violations have resulted in a denial of 

Plaintiff’s rights . . . .” App. 154. Additionally, Florigrown sought declaratory 

relief invalidating as unconstitutional various provisions of section 381.986, 

Florida Statutes. Ultimately, in the absence of any irreparable harm justifying 

injunctive relief, Florigrown’s request for declaratory relief constitutes an adequate 

remedy at law.  

Notably, Florigrown had an additional remedy at law that it rejected. In 

January 2017, the Department denied Florigrown’s request via a letter to “register” 

as an MMTC prior to the issuance of any regulations regarding the licensure of 

MMTCs. Additionally, the Department dismissed Florigrown’s February 2017 

Petition for Evidentiary Hearing. Pursuant to Florida’s Administrative Procedures 
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Act, review of such agency action must be had at the First District Court of Appeal 

or the district court where the petitioner resides. § 120.68(2)(a), Fla. Stat. 

Florigrown was notified of the right to appeal the Department’s dismissal of its 

petition, but Florigrown did not avail itself of that right. App. 198, Thus, 

Florigrown has abandoned all claims related to the denial of its January 2017 

“registration” letter and February 2017 Petition.  

C. Florigrown Cannot Demonstrate That the Balance of the Public Interest 
Supports the Injunction. 

On the face of the Order, the trial court appeared to make findings regarding 

the public interest. For example, the trial court noted “[t]he public interest was 

clearly stated with the passage of [the Amendment] by over 70% of Florida voters, 

App. 499, and explained that the Department “has failed” to comply with the 

Amendment’s requirements, App. 500. As with the other prongs, this conclusory 

analysis provides an independent reason to reverse.  

Had the court properly considered the public interest, it would have found a 

strong public interest against injunctive relief. First, the public has a significant 

interest in ensuring that democratically enacted legislation, which represents the 

will of Florida’s voters, is enforced. “[A]ny time a State is enjoined by a Court 

from effectuating statutes enacted by representatives of its people, it suffers a form 

of irreparable injury.” New Motor Vehicle Bd. of Calif. v. Orrin W. Fox Co., 434 

U.S. 1345, 1351 (1977) (Rehnquist, J., in chambers); accord Maryland v. King, 
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567 U.S. 1301, 1301 (2012) (Roberts, C.J., in chambers); Manatee Cty. v. 1187 

Upper James of Florida, LLC, 104 So. 3d 1118, 1121 (Fla. 2d DCA 2012) (in the 

context of an injunction, the “government’s inability to enforce a duly enacted 

ordinance” is presumed harm to the public interest and a “disservice to the 

public”).   

More specifically, the public has a strong interest in avoiding the widespread 

confusion that the Order has injected into the MMTC registration process. 

Specifically, by ordering the Department to begin registering MMTCs without any 

framework or standards in place, or without specifying what regulatory framework 

or standards set forth within section 381.986 would remain in place, the Order 

potentially exposes the public to unqualified parties growing, processing, and 

dispensing marijuana for medical use completely outside the realm of any 

regulatory scrutiny or oversight. See infra at IV. To state the obvious, that does not 

serve the public’s interest.   

* * * 

Because the Order is legally deficient on each of these three temporary-

injunction criteria, this Court should reverse. 
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IV. THE TRIAL COURT GRANTED INJUNCTIVE RELIEF THAT CONTRADICTS THE 

AMENDMENT’S PLAIN LANGUAGE.  

Finally, this Court should reverse the Order because it grants injunctive 

relief that is contrary to the plain language of the Amendment. Specifically, after 

“immediately enjoining” the continued registration or licensing of MMTCs under 

what it deemed to be an “unconstitutional legislative scheme,” the trial court 

ordered the Department to commence registration of Florigrown and others as 

MMTCs “in accordance with the plain language” of the Amendment. App. 501.  

But the Amendment itself expressly contemplates that MMTC registration 

will only occur subject to “reasonable regulations,” Art. X, § 29(d), Fla. Const., 

that “include procedures for the issuance, renewal, suspension and revocation of 

registration, and standards to ensure proper security, record keeping, testing, 

labeling, inspection, and safety,” id. § 29(d)(1)c. In essence, the trial court has 

ordered the Department to engage in registration of Florigrown and others as 

MMTCs without any standards or procedures in place.  

Further, the trial court ordered the registration of Florigrown without making 

any findings concerning its qualifications. The Amendment plainly contemplates 

that a regulatory scheme exist to ensure the “availability and safe use of medical 

marijuana by qualifying patients.” Id. § 29(d). In the absence of any regulatory 

scheme (because the Order prohibits the Department from acting under section 

381.986), the Order requires the Department to register any entity as an MMTC 
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regardless of its qualifications (or lack of qualifications) to engage in the 

cultivation, selling, and dispensing of marijuana for medical use. Because this 

grant of injunctive relief flatly contradicts the Amendment, this Court should 

reverse.  

CONCLUSION 

Because the Order is facially and substantively deficient on multiple 

grounds, this Court should reverse it in its entirety.  
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